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[1] In February 2002, the parties set down for hearing and
di sposal, the follow ng point of |aw
when an Indian in |awful possession of |and on a

reserve, which has been | eased by Her Majesty the
Queen in right of Canada ... pursuant to s. 58(3) of
the Indian Act, RS.C. 1985, c. 1-5, dies, and
devises his, or her, interest, in that land, to a
person ... not entitled to reside on that reserve,
under the Indian Act, is Canada obligated to pay the
rent collected between the date on which that Indian
di es and the date upon which the land is disposed
of, pursuant to s. 50(2), (3) and (4) to:

(1) the Band on whose reserve the land is
situated; or

(2) the Heir; or
(3) sone other person or persons, and, if so,
to whon?
[2] The question has been answered. The parties now seek an
order fixing the scale of costs. The plaintiff says this was
a matter of unusual inportance. Canada says it was a matter
of nore than ordinary inportance. That contest defines the

i ssue.

[3] The rule nmakers start fromthe recognition that al
l[itigation is difficult. They also recognize that sone

litigation is inmportant. They then prescribe a continuum of
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difficulty and inportance. The plaintiff says the nmatter
falls at the furtherest reach of that continuum Canada says

not quite.

[4] The plaintiff's position is founded on the foll ow ng

pr oposi tions:

1) t he question posed was of unusual difficulty and

t hus greater inportance;

2) t he question is vastly nore inportant than a
case which deals with the interpretation of a
particular contract or deed or the interpretation of

a statute with a nore narrow y defined scope of

application.”;

3) "... the special relationship between First Nations
and the Crown [should be] a factor weighing [in]
favour of a higher scale of costs so as to ensure a
fuller degree of indemity on a situation where the
intervention of the Courts was needed in order to

ensure the Crown conplied with its lawful duties.™

4) "Fundarmentally, it is the Ctown's |egal duty to
ensure that the band's assets are protected from

non- band nenbers. ... The protection of that policy
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will be furthered in the context of this case by the

award of costs on Scale 5."

[5] The plaintiff's propositions are not persuasive.

[6] First, this was a matter of ordinary difficulty.
Unconplicated facts were admtted. The statutory provisions
and judicial precedence applicable to those facts were not

conpl ex.

[7] Second, the issue was one of inportance to a class or
body of persons; but was not of general interest. That is to
say, the issue did concern Indians and |Indian Bands in the
context of estate adm nistration; it did not concern Indians

or Indian Bands in a universal sense.

[8] Third, and fourth, there is nothing in the evidence to
suggest that Canada did not act in the utnost good faith in

the position it has traditionally taken on this issue.

[9] In an affidavit sworn 19 June 2002, in the Court of
Appeal , Ms. Sherry Evans, a Policy and |Issues Anal yst for
Canada, said, anong ot her things:

16. The Departnent of Indian Affairs considers

estates adm nistration to be a private famly matter
and its policies and practices regardi ng estates
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adm nistration are intended to respect the right of
aboriginal individuals to privacy and autonony in
dealing with their personal affairs, while yet
neeting the requirenents of the Indian Act. Since
1993 the Departnment has published literature and
made public presentations encouragi ng abori gi nal
people to view estate adm nistration as their
personal responsibility, and as an intensely private
matter in which outside institutions ought not be

i nvol ved.

17. In the past, the Departnment of Indian Affairs
undertook the primary role in adm nistering the
estates of aboriginal people. Since 1976, however,
the policy and practices of the Departnent have
changed substantially, and the current policy in al
cases is to encourage famly nenbers of the deceased
to administer the estate, and for the Departnent
itself to becone involved as adm nistrator only as a
| ast resort. In order to give full recognition to
the authority and responsibility of the aboriginal
decedent's fam |y menber or nom nee, the express
policy of the Departnent is one of mnim

i nvol venent.

V.

[ 10] The referent for the adverb "unusual" in Appendix B is:
"not often occurring or observed; different fromwhat is

usual ; remarkabl e; exceptional."?!

[11] It is true that this question has not occurred or been
observed before. That does not make it qualitatively

different fromdisputes arising on the neaning to be assigned

! Bradshaw Construction Ltd. v. Bank of Nova Scotia (1991), 54
B.C.L.R (2d) 309 at page 318, paragraph 23; (B.C.S.C ), affirned on
appeal (1992), 73 B.C.L.R (2d) 212 (B.C.C.A).
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to words in a statute. There was nothing remarkabl e or

exceptional about this issue.

[ 12] Canada concedes that the matter was of nore than ordinary

i mportance. Accordingly, costs are fixed at Scal e 4.

“R D. Wlson, J.”
The Honourable M. Justice R D. WIson
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